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was properly refused, since subsequent yielding and consent cannot relate back 
and cover the preceding acts. Brown, C. J. dissenting. Gadsden v. State 
(1919, Fla.) 82 So. 50. 

The principle laid down in the instant case is in line with the weight of 
authority. People v. Marrs (1900) 125 Mich. 376, 84 N. W. 284; State v. 
Bagan (1889) 41 Minn. 285, 43 N. W. 5. There cannot be an assault with 
intent to rape where the female consents at the time of the assault. See 33 
Cyc. 1433, note 45. Nor where there was mere solicitation for sexual inter- 
course, without any demonstration of strenuous force. State v. Sanders (1912) 
92 S. C. 427, 75 S. E. 702; Easterling v. State (1919, Miss.) 82 So. 306. The 
intent of the defendant to commit rape must be proved, and the female must 
have offered resistance at the time of the assault, in order to procure con- 
viction for assault with intent to rape. Hunter v. State (1892) 29 Fla. 486, 10 
So. 730. Voluntary abandonment of purpose may be shown and considered as 
bearing on his intent. It is probable that the subsequent yielding of the female 
would be admitted to prove the intent of the accused at the time of the assault, 
although no case on this point was found. 



Equity — Jurisdiction — Extra-Territorial Effect of Decree. — The plaintiff 
brought suit for divorce against the defendant in the State of Washington. 
The court having jurisdiction of the cause and the parties, decreed: (1) dis- 
solution of the marriage; (2) that the defendant convey to the plaintiff certain 
real estate in Iowa. Immediately after the decree, the defendant left Wash- 
ington and went to Iowa where he transferred the property in question to A 
who took with notice. The plaintiff brought suit in Iowa upon the Washington 
decree and prayed that the deed from the defendant to A be set aside and that 
the defendant be required to convey to plaintiff. Personal service was had on 
both defendants. Held, that the plaintiff was entitled to the relief sought. 
Matson v. Matson (1919, Iowa) 173 N. W. 127. 

The power of a "foreign" court to create by decree a personal obligation 
concerning domestic land has been denied by courts of the situs of the land. 
Bullock v. Bullock (1894, Gt. Err. & App.) 52 N. J. Eq. 561, 30 Atl. 676; Fall v. 
Fall (1905) 75 Neb. 104, 120, 113 N. W. 175. Nor can such courts be compelled 
to recognize the foreign decree. Fall v. Eastin (1909) 215 U. S. 1, 30 Sup. Ct. 3. 
In support of this position two arguments are commonly advanced: (1) That 
an equitable decree ordering the conveyance of land creates no obligation in 
another jurisdiction and therefore will not support a suit. Bullock v. Bullock, 
supra (per Magie, J.) 3 Beale, Cases on the Conflict of Laws (1902) 348; 
Beale, Summary of the Conflict of Laws (1902) sec. 82; note (1912) 25 Harv. 
L. Rev. 653. A decree for the payment of money, however, is universally 
recognized as creating a binding obligation. Post v. Neafle (1805, N. Y.) 
3 Cai. 22; Pennington v. Gibson (1853, U. S.) 16 How. 65, 16 L. ed. 847; 
Sistare v. Sistare (1910) 218 U. S. 1, 30 Sup. Ct. 682. It is difficult to see 
how the decree for money can be satisfactorily distinguished from the decree 
for conveyance in this respect. (2) That to admit the "foreign" decree 
would violate the settled principle that real property is "exclusively subject 
to the laws and jurisdiction of the courts of the state in which it is situated." 
Davis v. Headley (1871) 22 N. J. Eq. 115; Fall v. Fall, supra. But a deed 
executed in pursuance of the "foreign" decree is recognized at the situs of 
the land and cannot be avoided on the ground of duress. Gilliland v. Inabnit 
(1894) 92 Iowa, 46, 60 N. W. 211. So this argument is robbed of its force. 
The principal case takes the sounder view and finds ample support in authority. 
Dunlap v. Byers (1896) no Mich. 109, 67 N. W. 1067; McCune v. Goodwillie 
(1907) 204 Mo. 306, 102 S. W. 997; Burnley v. Stevenson (1873) 24 Oh. St. 
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474; Mallette v. Scheerer (1916) 164 Wis. 160 N. W. 182. See Professor 
Barbour, The Extra-Territorial Effect of the Equitable Decree (1919) vj Mich. 
L. Rev. 527. 

Equity — Jurisdiction — Power to Create a Primary Right — Separation 
Agreement. — A separation agreement provided for a fixed payment of $700 a 
month to the wife, and that in case of "any material change in the circumstances 
of either of the parties hereto either party hereto shall have the right to apply 
to any court of competent jurisdiction for a modification" of the sum to be 
paid. Later the wife became wealthy by reason of her stocks in companies 
making war profits, and the husband's business as a New York real estate 
lawyer was largely destroyed by war conditions. The husband brought a bill 
in equity for specific enforcement of the contract, asking that the sum to be 
paid should be greatly reduced. Held, that the plaintiff was not entitled to 
the relief asked. Stoddard v. Stoddard (1919, N. Y.) 124 N. E. 91. 

It was the court's opinion that it had no jurisdiction to reduce the sum to 
be paid and thus modify the contract ; this not being a matrimonial action 
to determine alimony. It is clear that jurisdiction cannot be conferred upon 
a court by mere consent or waiver or agreement of the parties. Eaton v. 
Eaton (1919, Mass.) 124 N. E. 37. It is no doubt true, also, that in general a 
court has no jurisdiction to create a primary right. The operative facts suffi- 
cient to create the legal relation must exist before action. In the present case 
the court believed that the contract created a primary right in the wife to 
$700 a month, no more and no less, and that the clause providing for modifi- 
cation was an attempt to confer upon a court jurisdiction to create a different 
primary right. On this theory the legally operative fact creating a privilege 
in the husband to pay less than $700 would be not the new circumstances of 
the parties, but the decree of the court itself. It would seem not unreasonable, 
however, to construe the contract to mean that the new circumstances shall 
operate to reduce the wife's right to a "reasonable sum." If so construed, the 
contract should be enforceable, just as contracts to pay a reasonable price 
are enforced, the amount being left to the jury. See Joy v. St. Louis (1891) 
138 U. S. 1, 11 Sup. Ct. 243. This construction, however, seems to deprive 
the plaintiff of any right to relief in equity; for he needs only to refuse to 
pay more than the reasonable sum and has a good defence when sued for 
more. Of course, there is uncertainty as to how much he should tender, and 
it would be of advantage if he could get a declaratory judgment establishing 
the exaot extent of his duty and of the wife's right. See Borchard, The 
Declaratory Judgment (1918) 28 Yale Law Journal, i, 105. In Kelso v. 
Kelly (i860, N. Y. C. P.) I Daly, 419, the parties had agreed on the renewal 
of a lease with an arbitration to fix the rental, but the defendant refused to 
appoint an arbitrator. The court decreed specific performance and itself fixed 
the amount of the rental. This decree seems to create a primary right; for, 
by the contract, the finding of an arbitrator was a condition precedent to an 
enforceable duty to pay rent. It is possible, however, to distinguish the case 
on the ground that the defendant had committed a breach of an existing 
primary duty to appoint an arbitrator, and that the jurisdiction of the court 
to compel payment of a reasonable sum fixed by the court was created by this 
breach and not by agreement. Like Kelso v. Kelly are Gregory v. Mighell 
(1811, Eng. Ch.) 18 Ves. 328; Johnson v. Conger (1861, N. Y. Gen. T.) 14 
Abb. Pr. 195- 

Labor Unions — Injunctions against Boycotts. — The plaintiff refused to 
accede to a request by the defendant union that he employ only union men in 
his drayage business. Whereupon, the union ordered its members to have 



